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MARITAL RAPE IN INDIA 
 Domestic violence in India is an entrenched problem, and it has only been 

exacerbated in recent years. According to the National Crime Records Bureau’s 

(NCRB) ‘Crime in India’ 2019 report, about 70% of women in India are victims 

of domestic violence. 

 One such manifestation of this domestic violence is Marital rape. Marital rape, 

the act of forcing your spouse into having sex without proper consent, is an unjust 

yet not uncommon way to degrade and disempower women. 

 Today, Marital rape has been impeached in more than 100 countries but, 

unfortunately, India is one of the only 36 countries where marital rape is still not 

criminalized. 

 Even though many legal amendments have been done in criminal law for the 

protection of the women, the non-criminalization of marital rape in India 

undermines the dignity and human rights of women. 

STATUS OF MARITAL RAPE IN INDIA 

 The definition of rape codified in Section 375 of the Indian Penal Code (IPC) 

includes all forms of sexual assault involving non-consensual intercourse with a 

woman. 

 Non-Criminalization of marital rape in India emanates from Exception 2 to 

Section 375. 

 However, Exception 2 to Section 375 exempts unwilling sexual intercourse 

between a husband and a wife over fifteen years of age from Section 375’s 

definition of “rape” and thus immunizes such acts from prosecution. 

 As per current law, a wife is presumed to deliver perpetual consent to have sex 

with her husband after entering into marital relations. 

 The concept of marital rape in India is the epitome of what we call an “implied 

consent”. Marriage between a man and a woman here implies that both have 

consented to sexual intercourse and it cannot be otherwise. 

 

MARITAL RAPE: AGAINST LEGAL & CONSTITUTIONAL RIGHTS 

 Doctrine of Coverture: Non-Criminalised nature of Marital rape emanates from 

the British era. The Marital rape largely influenced by and derived from this 

doctrine of merging the woman’s identity with that of her husband. 

 At the time the IPC was drafted in the 1860s, a married woman was not 

considered an independent legal entity. 

 The marital exception to the IPC’s definition of rape was drafted on the basis of 

Victorian patriarchal norms that did not recognize men and women as equals, did 

not allow married women to own property, and merged the identities of husband 

and wife under the “Doctrine of Coverture.” 

 Violative of Article 14: Marital rape violates the right to equality enshrined in 

Article 14 of the Indian constitution. 

 The Exception creates two classes of women based on their marital status and 

immunizes actions perpetrated by men against their wives. 
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 In doing so, the Exception makes possible the victimization of married women 

for no reason other than their marital status while protecting unmarried women 

from those same acts. 

 Defeats the Spirit of Section 375 of IPC: The purpose of Section 375 of IPC is to 

protect women and punish those who engage in the inhumane activity of rape. 

 However, exempting husbands from punishment is entirely contradictory to that 

objective, as the consequences of rape are the same whether a woman is married 

or unmarried. 

 Moreover, married women may actually find it more difficult to escape abusive 

conditions at home because they are legally and financially tied to their husbands. 

 Violative of Article 21: According to creative interpretation by the Supreme 

Court, rights enshrined in Article 21 include the rights to health, privacy, dignity, 

safe living conditions, and safe environment, among others 

 In the State of Karnataka v. Krishnappa, the Supreme Court held that sexual 

violence apart from being a dehumanizing act is an unlawful intrusion of the right 

to privacy and sanctity of a female. 

 In the same judgment, it held that non-consensual sexual intercourse amounts to 

physical and sexual violence. 

 In the Suchita Srivastava v. Chandigarh Administration, the Supreme Court 

equated the right to make choices related to sexual activity with rights to personal 

liberty, privacy, dignity, and bodily integrity under Article 21 of the Constitution. 

 In Justice K.S. Puttuswamy (Retd.) v. Union of India, the Supreme Court 

recognized the right to privacy as a fundamental right of all citizens. 

 The right to privacy includes “decisional privacy reflected by an ability to make 

intimate decisions primarily consisting of one’s sexual or procreative nature and 

decisions in respect of intimate relations. 

 In all these judgements the Supreme Court has recognized the right to abstain 

from sexual activity for all women, irrespective of their marital status, as a 

fundamental right conferred by Article 21 of the Constitution. 

 Therefore, forced sexual cohabitation is a violation of the fundamental right under 

article 21. 

 

WAY FORWARD 

 The United Nations Declaration on the Elimination of Violence against Women 

defines violence against women as “any act of gender-based violence that results 

in, or is likely to result in, physical, sexual, or mental harm or suffering to women, 

including threats of such acts, coercion or arbitrary deprivation of liberty, whether 

occurring in public or private life.” 

 In 2013, the UN Committee on Elimination of Discrimination Against Women 

(CEDAW) recommended that the Indian government should criminalize marital 

rape. 

 The JS Verma committee set up in the aftermath of nationwide protests over the 

December 16, 2012 gang rape case had also recommended the same. 
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 By removing this law, women will be safer from abusive spouses, can receive the 

help needed to recover from marital rape and can save themselves from domestic 

violence and sexual abuse. 

 

CONCLUSION 

 Indian law now affords husbands and wives separate and independent legal 

identities, and much jurisprudence in the modern era is explicitly concerned with 

the protection of women. 

 Therefore, it is high time that the legislature should take cognisance of this legal 

infirmity and bring marital rape within the purview of rape laws by eliminating 

Section 375 (Exception 2) of IPC. 
 

BURKINA FASO PRESIDENT HELD 

BY MUTINOUS SOLDIERS: REPORTS 

Mutinous troops in restive burkina faso arrested president Roch Marc 

Christian Kabore on Monday and detained him in army barracks a day after 

staging an uprising, security sources said. Soldiers at several army bases across 

the country rebelled on Sunday, demanding the sacking of the military top brass 

and more resources to fight a bloody jihadist insurgency. Later in the day 

gunshots were heard near Mr. Kabore’s private residence in the capital 

Ouagadougou, and witnesses reported seeing a helicopter above it. “President 

Kabore, the head of Parliament and the Ministers are effectively in the hands of 

the soldiers” at the Sangoule Lamizana barracks in the capital Ouagadougou, a 

security source said, with another source confirming the arrest. The situation was 

tense and confused in the capital, where mobile Internet had been cut on Sunday, 

making it difficult to verify rumours of a coup in progress.   
 

CASTE ROW IN U.S. UNIVERSITY’S FACULTY 

UNION 

 A group of faculty at California State University asks board not to add caste as a 

‘protected category’ 

 A group of faculty in the California State University (CSU) system has written to 

the Board of Trustees asking that caste not be added as a ‘protected category ‘to 

the system’s collective bargaining agreement (CBA), on the grounds that it would 

apply to Indian origin faculty alone and single them out for targeted scrutiny. 

 A protected category in the U.S. refers to a category that has specific protections 

against discrimination. The proposed changes to the agreement with the union 

follow from a change across the system’s 23 campuses announced on January 20, 

in which caste was specifically made part of the institutions’ anti-discrimination 

policy. 
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 The faculty letter, a copy of which was released by the Hindu American 

Foundation (HAF), was, according to the writers, written by over 80 CSU faculty 

(the list of names was withheld, so the number has not been verified by The 

Hindu). The letter requests that the CBA only be approved after caste, as a 

category, is taken out. Meetings to ratify the agreement between the CSU and the 

union (the California Faculty Association or CFA), are scheduled for Monday 

and Tuesday. 

LACK OF UNDERSTANDING 

 The letter’s signatories say union leaders, whom they met on January 14, “had no 

understanding” of the issue and were unable to answer “basic questions” such as, 

how many Indian and South Asian faculty were consulted before the change, 

whether existing policy — which already covers national origin, ethnicity, and 

ancestry — failed to provide protection, and how caste would be defined and 

adjudicated. 

 Thenmozhi Soundararajan, executive director of Dalit rights organisation 

Equality Labs, says caste is already covered by other categories but explicitly 

including it as a category will spur institutions to action, including collecting data. 

 The reason why caste oppressed people are asking for the category to be made 

explicit, is that when institutions make it explicit, they’re extending the existing 

rights more clearly, for caste oppressed people,” she told The Hindu on Monday 

over the phone. “Because once it’s listed, institutions then will build competency 

around it.” 

 The faculty letter alleges that Equality Labs is an “anti-Hindu activist 

organization” and that a member of the group was called in as a witness to the 

January 14 Union meeting. 

 Organisations working in the rights space are helping to inform Americans about 

caste-based discrimination(an unfamiliar concept to many) and to include caste 

as a protected category in institutions. Earlier, Harvard University ratified a 

contract with its Graduate Student Union that included caste as a protected 

category. 

 The signatories of the letter to the CSU Board urge the body to engage in “due 

diligence” about the role of caste in the university system and say that it will find 

that “…rather than redressing discrimination, [including caste as a protected 

category] will actually cause discrimination by unconstitutionally singling out 

and targeting Hindu faculty of Indian and South Asian descent as members of a 

suspect class because of deeply entrenched, false stereotypes about Indians, 

Hindus, and caste.” 

 Anyone that looks at this letter sees it for what it is, which is dominant caste 

fragility. And fear mongering and misinformation and gaslighting,” Ms. 

Soundararajan said, explaining that adding caste as a protected category doesn’t 

discriminate against any other category. 

 Lawyers for HAF have also sent the CSU Board of Trustees, Chancellor and the 

CFA President letters on the issue. However, the California Trade Justice 

Coalition, an alliance of unions and rights organisations, is also sending a letter 

to CSU and CFA leadership, commending the move. “We strongly believe that 
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attempts to discredit these vulnerable stakeholders and their demand for equity 

and safety are rooted in casteism and make it even clearer that these institutional 

protections are imperative to ensuring equity,” their letter says. 
 

TALIBAN HAIL OSLO MEET AS ‘SUCCESS’ 
 On their first visit to Europe since returning to power, the Taliban held landmark 

talks with Western diplomats in Oslo on Monday over the humanitarian crisis in 

Afghanistan, a meeting the Islamist regime’s delegation called an “achievement 

in itself”. 

 The international community has however insisted the Taliban must respect 

human rights before aid can be resumed to Afghanistan, where hunger threatens 

more than half population. 

 Having accepted a controversial invitation from Norway, the Taliban were 

holding talks on Monday with representatives of the U.S., France, Britain, 

Germany, Italy, the European Union and Norway. 

 The closed-door discussions were taking place at the Soria Moria Hotel, on a 

snowy hilltop outside Oslo, with the Taliban delegation led by Foreign Minister 

Amir Khan Muttaqi, who hailed the fact that the meeting took place as a success 

in its own right. 

 Norway providing us this opportunity is an achievement in itself because we 

shared the stage with the world,” Mr. Muttaqi told reporters on Monday. 

 “From these meetings we are sure of getting support for Afghanistan’s 

humanitarian, health and education sectors,” he added. 

 

PAKISTAN GETS ITS FIRST WOMAN SC JUDGE 
 Justice Ayesha Malik on Monday took oath as the first woman judge of Pakistan 

Supreme Court, a landmark occasion in a nation where activists say the law is 

often wielded against women. 

 Justice Malik attended a ceremony in the capital Islamabad where she now sits 

on the bench alongside 16 male colleagues at Pakistan’s highest court. 
 

INDIA CAN MAKE $300-BN ELECTRONICS BY 

2026’CHALLENGES MUST BE OVERCOME: REPORT 
 Given the ‘unforeseen and unprecedented’ challenges brought by the pandemic, 

India is likely to achieve electronics production of $300 billion by 2026, lower 

than the target of $400 billion by 2025 set as per the National Policy on 

Electronics (NPE) 2019, according to a vision document. 

 The document was released by Ministry of Electronics and IT (MeitY) in 

association with the India Cellular & Electronics Association (ICEA). 

 However, the reduced target still aims for a 400% increase from the current level, 

the document noted, adding that electronics manufacturing had grown from $37.1 

billion in 2015-16 to $67.3 billion in 2020-21 
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 There are various challenges being faced by the industry across qualitative (non-

tariff, infrastructure related) and quantitative (tariff, free trade agreements etc.) 

aspects and need to be addressed in toto to ensure that manufacturing in India is 

resilient, globally competitive and able to undertake operations at massive scale,” 

as per the document. 
 

THE AFTER-EFFECTS OF MISPLACED COMMENTS 
What has led to the resignation of Germany’s navy chief? Has it caused a rift 

between Germany and Ukraine? 

 The story so far: Germany’s navy chief Vice Admiral Kay-Achim Schönbach 

resigned from his post on January 22, after his remarks on Ukraine and Russian 

President Vladimir Putin at an event in New Delhi triggered a political 

controversy back home in Germany and a diplomatic incident with Ukraine. 

 

WHAT DID HE SAY?  

 Speaking at an interactive session at the Manohar Parrikar Institute for Defence 

Studies and Analyses (MP-IDSA), New Delhi, on January 21, Schönbach, 

commenting on fears of Russia invading Ukraine, said, “Does Russia really want 

a small and tiny strip of Ukraine soil to integrate into their country? No, this is 

nonsense. Putin is probably putting pressure because he can do it and he splits 

EU opinion. What he really wants is respect.” He went on to add, “If I was asked, 

it is easy to give him [Putin] the respect he really demands and probably also 

deserves. Russia is an old country, Russia is an important country… We need 

Russia against China.” He also said that Crimea (which Russia annexed in 2014) 

is “gone” and is “not coming back”. Essentially, his remarks indicated a softer 

position on Putin and Ukraine, which is at variance with the official stance of 

both Germany and NATO (Germany is a part of NATO). 

 

WHAT WAS THE REACTION TO SCHÖNBACH’S REMARKS?  

 Ukraine was furious. On January 22, Ukraine’s Foreign Ministry summoned the 

German Ambassador in Kieve, Anka Feldhusen, and conveyed “the categorical 

unacceptability” of the German naval chief’s comments. Ukraine’s foreign 

minister Dmytro Kuleba tweeted, “Recent statements by Germany about the 

impossibility of transferring defence weapons to Ukraine [a reference to 

Germany’s reported blocking of Estonia’s bid to send German-made arms to 

Ukraine]…the futility of returning Crimea…do not correspond to the level of our 

relations.” He further said, “The German partners must stop undermining unity 

with such words and actions and encouraging Vladimir Putin to launch a new 

attack on Ukraine.” 

 Germany moved quickly into damage control mode. Its Ministry of Defence 

distanced itself from Schönbach’s comments, stating that they in “no way 

correspond to the position of the [German government] in terms of content and 

choice of words.” Subsequently, Schönbach himself backtracked from his 

comments, describing it a “mistake”. In a tweet, he said, “My defence policy 

remarks during a talk session at a think tank in India reflected my personal 
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opinion in that moment. They in no way reflect the official position of the defence 

ministry.” 

 

WHAT IS GERMANY’S OFFICIAL POSITION ON UKRAINE AND PUTIN? 

 The official position of both Germany and NATO has been that Russia is solely 

responsible for military escalation at the Ukrainian border and must immediately 

dial down its troop count, which is estimated to be around 1,00,000. NATO as 

well as senior members of the German government have been warning Russia of 

“severe consequences” if it were to invade Ukraine. Their official position also 

holds that Russia should end its occupation of Crimea, which the West sees as 

part of Ukrainian territory. 

 

WHY HAVE SCHÖNBACH’S COMMENTS CREATED SUCH A FURORE? 

 Analysts believe that the German Vice Admiral’s remarks have evoked strong 

reactions because — unlike what diplomats are usually allowed to say — they 

contain an element of unpalatable truth, specifically with regard to an abiding 

discrepancy between the positions of NATO and Germany. 

 While the U.S. and NATO tend to see Russia predominantly through a 

monochromatic lens of geopolitical rivalry, as a regional hegemon threatening 

their supremacy in Europe, Germany, though a NATO member, also considers 

Russia as a much needed partner for economic growth. 

 

WHAT’S AT STAKE ECONOMICALLY FOR GERMANY VIS-À-VIS 

RUSSIA?  

 Germany, Europe’s economic powerhouse, is in the process of weaning itself off 

coal as well as nuclear energy. The Nord Stream-2 pipeline —which would 

double the volume of gas supplied by Russia’s Gazprom to Germany— is a 

potential game changer when it comes to energy security. At present, the 

construction of the pipeline is complete but it needs multiple clearances to 

become operational. If Russia invades Ukraine, Germany would be under 

tremendous pressure from the U.S. to put Nord Stream-2 in cold storage. Yet, at 

the same time, Europe is witnessing soaring gas prices, and Germany, which is 

facing an energy crunch, is wary of annoying Kremlin. These conflicting 

pressures and the resulting confusion could be one of the reasons for the different 

voices coming from the German government.  

 

WHAT NEXT? 

 The German official who made the seemingly conciliatory remarks about Putin 

is no longer in his job. Germany would hope that this should be enough to pacify 

its allies, including Ukraine. But the dissonance that Schönbach’s remarks point 

to has not gone away. 

 Germany’s economic self-interest would dictate that it does everything possible 

to ensure that the West/NATO and Russia meet halfway on the Ukraine situation 

and avoid an outright invasion of Ukraine. 
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RIGHTS, DUTIES AND THE CONSTITUTION 
It is only after a guarantee of the sum of all promised by the Constitution that 

citizens can be asked to do their duty 

 Addressing a virtual gathering of Brahma Kumaris’ year-long programme of 

events as part of the Government’s celebration of 75 years of Independence, 

Azadi ka Amrit Mahotsa, Prime Minister Narendra Modi stated that the focus on 

fighting for rights and forgetting of duties in the last 75 years made India ‘weak’. 

He said the next 25 years would be a period for hard work, sacrifice and “tapasya” 

(penance). In this article dated February 26, 2020, Gautam Bhatia explains how 

only through the guarantee of fundamental rights can fulfillment of duties be 

expected from citizens. 

 At the height of the Emergency, Indira Gandhi’s government enacted sweeping 

changes to the Constitution, through the 42nd Amendment. These changes were 

intended to entrench the supremacy of the Government, permanently muzzle the 

courts, and weaken the constitutional system of checks and balances which was 

designed to avoid concentration and abuse of power. And in the Amendment’s 

Statement of Objects and Reasons, one line stands out: “... it is also proposed to 

specify the fundamental duties of the citizens and make special provisions for 

dealing with anti-national activities.” 

 “Fundamental duties” and “anti-national activities” came into the world fused at 

the hip. And while Indira Gandhi’s Emergency regime has long been consigned 

to the dustbin of history, its legacies endure. “Anti-national” has become a 

boundlessly manipulable word, that, in the spirit of Humpty Dumpty, can mean 

whatever those in power want it to mean. “Fundamental duties” have been 

making a comeback as well: at an International Judicial Conference 2020 this 

weekend, the Chief Justice of India, S.A. Bobde, drew attention to the 

Constitution’s Fundamental Duties chapter. He then went further, and citing 

Gandhi’s Hind Swaraj, observed that “real rights are a result of [the] performance 

of duty.” 

 There is, of course, an intuitive plausibility to the CJI’s words. They conjure up 

the image of the ungrateful and selfish citizen, happy to pluck the fruits of 

civilisation, but unwilling to do their bit to water the tree. Nonetheless, despite its 

plausibility, this conflation of rights and duties ought to be resisted. 
 

WEBS OF DUTIES 

 The first thing to note is that as citizens, there exists a wide range of duties that 

bind us in everyday life. These duties are owed both to the state, and to other 

individuals. We have a legal duty to pay our taxes, to refrain from committing 

violence against our fellow-citizens, and to follow other laws that Parliament has 

enacted. Breach of these legal duties triggers financial consequences (fines), or 

even time in jail. At any given time, therefore, we are already following a host of 

duties, which guide and constrain how we may behave. This is the price that must 

be paid for living in society, and it is a price that nobody, at least, in principle, 

objects to paying. 
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 Our duties and the consequences we bear for failing to keep them therefore exist 

as a self-contained whole. They follow a simple logic: that peaceful co-existence 

requires a degree of self-sacrifice, and that if necessary, this must be enforced 

through the set of sanctions. 
 

THE LOGIC OF RIGHTS 
 

 Rights, on the other hand, follow a different logic entirely. This is a logic that is 

best understood through history. At the time of the framing of the Indian 

Constitution and its chapter on Fundamental Rights, there were two important 

concerns animating the Constituent Assembly. The first was that under the 

colonial regime, Indians had been treated as subjects. Their interests did not 

count, their voices were unheard, and in some cases — for example, the “Criminal 

Tribes” — they were treated as less than human. Apart from the long and brutal 

history of colonialism, the framers also had before them the recent example of 

the Holocaust, where the dignity of more than six million people had been 

stripped before their eventual genocide. 

 The first role of the fundamental rights chapter, therefore, was to stand as a 

bulwark against dehumanisation. Every human being no matter who they were or 

what they did had a claim to basic dignity and equality that no state could take 

away, no matter what the provocation. One did not have to successfully perform 

any duty, or meet a threshold of worthiness, to qualify as a rights bearer. It was 

simply what it meant to be human. 

 Second, the framers were also aware that they were inheriting a deeply stratified 

and riven society. The colonial regime had not been the only oppressor; the axes 

of gender, caste and religion had all served to keep masses of individuals in 

permanent conditions of subordination and degradation. The second role of 

rights, thus, was to stand against hierarchy. Through guarantees against forced 

labour, against “untouchability”, against discriminatory access to public spaces, 

and others, fundamental rights were meant to play an equalising and 

democratising role throughout society, and to protect individuals against the 

depredations visited on them by their fellow human-beings. 

 The twin principles of anti-dehumanisation and anti-hierarchy reveal the 

transformative purpose of the fundamental rights chapter: the recognition that 

true democracy could not exist without ensuring that at a basic level, the dignity 

and equality of individuals was protected, both from the state as well as from 

social majorities. It was only with these guarantees could an individual rise from 

the status of subject to that of citizen. And, as should be clear by now, it was only 

after that transformation had been wrought, that the question of duties could even 

arise. 

 This is not to suggest, of course, that duties are unimportant. As indicated above, 

duties exist in every sphere of society. Moreover, the language of duties can play 

an important role in a society that continues to be divided and unequal: in such a 

society, those who possess or benefit from entrenched structural and institutional 

power (starting with the state, and going downwards) certainly have a “duty” not 
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to use that power to the detriment of those upon whom they wield it. That is 

precisely what the guarantees against “untouchability”, forced labour, and 

discriminatory access in the Constitution seek to accomplish. 
 

ISSUE LIES IN CONFLATION 
 

 The problem, however, lies in the conflation of rights and duties. As Samuel 

Moyn points out in an illuminating article in The Boston Review, “the rhetoric of 

duties has often been deployed euphemistically by those whose true purpose is a 

return to tradition won by limiting the rights of others”. Moyn’s target here are 

traditions that invoke the language of duty (often alongside terms such as 

“community” or “family”) in order to subordinate or efface the individual in the 

face of the collective (whether state or community). In that context, it is always 

critical to remember Dr. B.R. Ambedkar’s words in the Constituent Assembly 

(which were also cited by the CJI in his speech): that the fundamental unit of the 

Constitution remains the individual. 

 If the position of the individual and the Constitution’s commitment to combating 

hierarchy is kept in mind, then the language of duties can be understood in its 

proper context. Without that, however, we risk going astray. A good example of 

this is a Supreme Court judgment from the early 1980s, which upheld the 

differential treatment of male and female flight attendants on the ground that 

women had a “duty” to ensure the “good upbringing of children” and to ensure 

the success of the “family planning program” for the country. 

 The judgment is a stark reminder that without the moral compass of rights and 

their place in the transformative Constitutional scheme the language of duties can 

lead to unpleasant consequences. It can end up entrenching existing power 

structures by placing the burden of “duties” upon those that are already vulnerable 

and marginalised. It is for this reason that, at the end of the day, the Constitution, 

a charter of liberation, is fundamentally about rights. It is only after guarantee to 

all the full sum of humanity, dignity, equality, and freedom promised by the 

Constitution, that we can ask of them to do their duty. 

 Perhaps, then, it is time to update HindSwarajfor the constitutional age: “real 

duties are the result of the fulfillment of rights”. 

 (Gautam Bhatia is a Delhi-based lawyer) 
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